The Forgotten Chapter: The Legality of
Peacekeeping, Peace Enforcement, and

Military Intervention under Chapter VIII of
the UN Charter

Brandt Chu

I. Overview

This article will address the potential legal implications of authorizing United Nations (UN)
peacekeeping operations and peace enforcement measures exclusively under Chapter VII1 of the
UN Charter. Chapter VIII states that “regional arrangements” may take “appropriate” regional
action to deal with “matters relating to the maintenance of international peace and security.”[1]
While the UN Security Council does not have to cite any Chapter of the UN Charter to authorize
a peacekeeping mission or enforcement action, it has explicitly invoked Chapter VI1II in
conjunction with Chapter VII in the past to authorize the use of force.[2]

While the legal aspects of Chapter VII UN peacekeeping and peace enforcement have been
explored extensively,[3] there remains little in-depth research into the legal implications of
authorizing UN peacekeeping missions or peace enforcement measures solely under Chapter
VII11. Chapter VII of the UN Charter states that the UN Security Council may take any action
“necessary to maintain or restore international peace and security”” which includes the use of
force.[4] Chapter VII authorizations provide a “constitutional carte blanche”[5] which grant the
Security Council broad discretion in designing the legal mandates of peacekeeping and peace
enforcement activities. Activities authorized under Chapter VI1I have ranged from missions with
extensive military mandates (e.g., the establishment of an International Security Assistance Force
in Afghanistan in 2001) to strictly non-military ones (e.g., the three-month deployment of UN
unarmed military observers to Syria in 2012).[6]

In contrast, the few peacekeeping operations and peace enforcement measures that have been
authorized or endorsed invoking Chapter VIII have been much more limited in their military
scope and have, for the most part, only been authorized in cases where all the major parties
involved consent to the activities.[7] Furthermore, whereas Chapter VI1II activities are carried out
and led by “regional arrangements,”[8] activities authorized under Chapter VI can be led by
either the UN directly or regional arrangements.[9]

The ultimate objective of this article is to provide an analysis of the legal implications that may
result from authorizing UN peacekeeping missions or peace enforcement activities solely under
Chapter VIII. 1t will examine the history of Chapter VIII in the context of UN peacekeeping and
peace enforcement and a potential legal “consent requirement” that may arise when conducting



peacekeeping operations or peace enforcement activities that interfere with a state’s domestic
jurisdiction or territorial integrity.

This article has two sections. The first will provide a chronological overview of Chapter VIII in
the context of peacekeeping and peace enforcement, outlining its three principal uses
historically: (1) to authorize the use of force in conjunction with Chapter VII, (2) to reinforce UN
Security Council resolutions that commend the activities of regional arrangements, and (3) to
legally justify the independent peacekeeping actions of a regional arrangement. The second
section will outline the legal consent argument — the proposition that a grant of authority from
the UN Security Council exclusively under Chapter V111 cannot derogate from the prohibition
against the use of force without state consent.

I1. A Brief History of Chapter VIII
Peacekeeping and Peace Enforcement

Chapter VIII, Art. 52(1) of the UN Charter recognizes the ability of “regional arrangements” to
take “appropriate” regional action to address “matters relating to the maintenance of international
peace and security.”[10] Such actions must be “consistent with the Purposes and Principles of
the United Nations.”[11] Chapter VIII, Art. 53(1) states that the UN Security Council may
further utilize regional arrangements for “enforcement actions” under its authority and that
regional arrangements may not carry out any enforcement actions without UN Security Council
authorization.[12] Chapter VIII, Art. 54 states that the Security Council must “at all times be
kept fully informed of activities undertaken or in contemplation under regional arrangements. . .
for the maintenance of international peace and security.”[13]

Despite the term “regional arrangements” or “regional agencies” having no agreed definition, it
has been used by the UN Security Council to refer to organizations such as the Economic
Community of West African States (ECOWAS),[14] the African Union (AU),[15] and the North
Atlantic Treaty Organization (NATO).[16] Organizations such as NATO have tried to explicitly
avoid being characterized as regional arrangements in order to avoid having to report the
activities of its member states, contemplated or undertaken, for the maintenance of international
peace and security to the UN Security Council.[17]

While the UN Security Council can grant regional arrangements the right to carry out
enforcement action, Dan Sarooshi states “a delegation of powers to a regional arrangement does
not mean that the organs of that arrangement can exceed the powers they have been given by
their constituent instrument.”[18] The internal structure of a regional arrangement may preclude
it from exercising powers granted to it by the UN Security Council.[19]

In practice, authority delegated to regional arrangements tends to be exercised by a few leading
states within a regional arrangement, rather than regional arrangements themselves. For example,
while the UN Security Council delegated its powers to maintain and restore peace and security to
the Economic Community of Western African States during the civil wars in Liberia and Sierra
Leone, in practice “those powers were exercised by Nigeria and a handful of other regional states



acting under and within the framework of that regional arrangement.”[20] Similarly, while
Russia argued that the Commonwealth of Independent States’ peacekeeping operation in Georgia
in 1993 was a legal activity under Chapter VIII, in reality the entire peacekeeping force was
composed solely of Russian soldiers.[21]

An important distinction exists between two closely related concepts: peacekeeping and peace
enforcement. Peacekeeping refers broadly “to the deployment of national or, more commonly,
multinational forces for the purpose of helping to control and resolve an actual or potential
armed conflict between or within states.”[22] The United Nation’s “Capstone Doctrine” defines
peacekeeping as “a technique designed to preserve the peace. . . and to assist in implementing
agreements achieved by peacemakers.”[23] It is a “complex model of many elements — military,
police, and civilian — working together to help lay the foundations for sustainable peace.”’[24]
The Doctrine states that “[t]here are 3 essential elements to UN peacekeeping that continue to set
United Nations peacekeeping operations apart as a tool for maintaining international peace and
security: (1) the consent of the main parties to the conflict, (2) impartiality, and (3) the non-use
of force except in self-defence and the defence of the mandate.”[25]

In contrast, peace enforcement is “the use of military assets to enforce a peace against the will of
the parties to a conflict when, for instance, a ceasefire has failed.”[26] Trevor Findlay states that
the consensus among Western militaries is that peace enforcement is a political strategy that
“aims to ensure the implementation of a peace agreement or arrangement. . . through the
judicious application of incentives and disincentives, among them the robust use of force.”[27]
Peace enforcement can involve the application of a range of coercive measures, of which the use
of force is only one.[28]

The distinction between peacekeeping and peace enforcement is not always clear in practice,[29]
yet the distinction is important from the standpoint of international law. While peacekeeping may
involve the use of force at the “tactical” level with the approval of the UN Security Council and
the consent of the main parties to the conflict, it is only peace enforcement activities or
enforcement action authorized by the UN Security Council that may derogate from the principle
of the non-use of force.[30] Peace enforcement thus allows for the legal use of force without
obtaining the consent of the target state, while the legal use of force in peacekeeping always
requires state consent.

In the context of peacekeeping and peace enforcement, Chapter V111 has had a relatively short
and controversial history. Chapter VIII was invoked extensively throughout the early-1990s but
fell into disuse by the mid-2000s. The general practice of the UN Security Council today is to not
invoke Chapter VIII by name, but to authorize the activities of regional arrangements carried out
to advance international peace and security under Chapter VI1I1.[31]

As of December 2015, there are no active peacekeeping or peace enforcement activities
authorized under Chapter VI11.[32] No UN peacekeeping operation or peace enforcement
activity has ever been authorized exclusively under Chapter VIII of the UN Charter. The
doctrinal limits and legal implications of peacekeeping and peace enforcement activities
authorized exclusively under Chapter V111 by the UN Security Council thus remain unexplored.



Historically, Chapter V11 has been invoked to serve diverse ends: (1) to authorize the use of
force by regional organizations in conjunction with Chapter VII, (2) to commend the military
interventions of regional arrangements that began with questionable legal authority, and (3) as an
independent basis of legality to justify a regional arrangement-led peacekeeping operation.

Chapter VIII was first invoked in the peacekeeping context when it was “recalled” by the UN
Security Council in a resolution authorizing the first UN peacekeepers in Bosnia (1992-95).[33]
Shortly after, the UN Security Council explicitly authorized the use of force invoking its
authority jointly under Chapters VII and VIII. Acting under Chapters VII and VII, the Security
Council in Resolution 787 called upon its member states to enforce a UN arms and trade
embargo against the former Yugoslavia.[34] The resolution authorized participating states to
“use such measures. . . as may be necessary. . . to halt all inward and outward maritime
shipping. . . to insure strict implementation of” the arms and trade embargo imposed by the UN
Security Council against the former Yugoslavia.[35]

Resolution 787 coincided with the beginning of NATO Operation Maritime Guard. Operation
Maritime Guard was the first use of force by NATO in support of a UN Resolution.[36] While
Resolution 713 had authorized the embargo on September 25, 1991, the earlier resolution did not
explicitly authorize the use of force. Instead, it encouraged all parties to settle their disputes
peacefully through negotiations.[37]

Perhaps more peculiarly, Chapter VI1II has been invoked in UN Security Council resolutions to
commend military interventions retroactively. In 1990, ECOWAS sent an “intervening force”
called the Economic Community of West African States Monitoring Group (ECOMOG) to
Liberia in order to help facilitate an end to the First Liberian Civil War. While the operation did
not begin with explicit UN authorization, the UN Security Council “commended” the activities
of ECOWAS two years later.[38] In UN Security Council Resolution 788, Chapter VIII was
“recalled,” ostensibly reinforcing the legitimacy, if not the legality, of ECOWAS?’ initial military
intervention.[39]

Whether ECOWAS’ initial intervention in Liberia was in fact permissible under international
law is questionable. While Liberia was a member of ECOWAS, its recognized national
government did not consent to the ECOWAS intervention nor did ECOWAS’ constitution
provide a clear basis for military-humanitarian intervention.[40] Eboe Hutchful states that the
intervention exposed divisions between the members of ECOWAS, stating that the secretive
origins of the mission:

[L]ed to bitter legal wrangling and questions about the legitimacy of the ECOMOG initiative. Some countries
felt that adequate consultations had not been undertaken before the force was deployed. More fundamentally,
they questioned what they saw as an illegal extension of the mandate of ECOWAS from economic issues, as
enshrined in its charter, to military concerns.[41]

By obtaining ex post facto approval from the UN Security Council, ECOWAS arguably
legitimized its past actions, even if the resolution did not make the organization’s military
intervention legal under international law. While there is nothing to prevent the UN Security
Council from invoking Chapter VII in resolutions to grant ex post facto “approval” for the
unconsented military actions of regional arrangements, given that there is clear precedent for



granting ex post factor approval supported by Chapter VIII, Chapter VIII may be the preferred
Chapter to cite when granting such retroactive approvals to regional arrangements in the future.

Notwithstanding ECOWAS’ questionable legal mandate at the onset of its military intervention
in Liberia, there was considerable enthusiasm with regards to the inclusion of Chapter VIII in
UN Security Council Resolution 788. Pursuant to the resolution, the UN Secretary-General
described ECOWAS’ actions in Liberia, in particular its assistance to recently arrived UN
peacekeepers and observers, as “a good example of systematic cooperation between the United
Nations and a regional organization, as envisaged in Chapter VIII of the Charter.”[42]

Outside of UN Security Council resolutions, Chapter V111 has been invoked as an independent
source of legal authority to justify a peacekeeping operation. At the 3398th meeting of the UN
Security Council on June 30 1994, the Permanent Representative of Russia invoked Chapter VI1II
as the legal basis for the presence of Commonwealth of Independent States peacekeepers in
Georgia in the aftermath of the 1992-3 Georgian-Abkhaz War. Despite already having the formal
consent of the belligerent parties, the Russian Permanent Representative stated at the meeting
that "[T]he members of the Commonwealth of Independent States, acting on the basis of the
provisions of Chapter VIII of the Charter of the United Nations. . . took the decision to introduce
a collective force into the conflict zone for a period of six months. . . the Security Council will be
kept fully informed, in accordance with Article 54 of the Charter, of the size of such a force and
of its activities."[43]

The last major discussion by the UN Security Council of whether Chapter V111 should take a
more operative role in UN resolutions was at a meeting to discuss the adoption of UN Security
Council Resolution 1564. Acting under Chapter VI, the Security Council declared that Sudan
had not met its commitments and obligations to restore security in the Darfur region and
threatened economic sanctions against Sudan in the event of future non-compliance. The
resolution further expressed support for the scaling-up of the African Union’s monitoring
mission in Darfur.[44]

Benin and Brazil, two rotating member of the UN Security Council at the time, expressed regret
that Chapter VIII was not invoked in the resolution. Benin stated that it would have “liked the
resolution to refer to Chapter V1II of the Charter in order to highlight the cooperation and
consultation necessary between the United Nations and the regional organizations.”[45] More
forcefully, Brazil stated that while it welcomed the resolution, it believed that “the Council
should have gone further by basing the appropriate paragraphs of the resolution on Chapter VIl
of the Charter. . . it would have provided a steadier political and legal basis for the budding
cooperation between the United Nations and the African Union in this particular instance.”[46]
Brazil was critical of approving the operative paragraphs of the Resolution under Chapter VII,
stating that the “excessive use of Chapter VII as an umbrella. . . runs the risk of misleading all
parties concerned. . . that the pacific settlement of disputes. . . were not among the options
considered by the Council.”’[47]

The last significant mention of Chapter V111 in the peace enforcement context was in Resolution
1973. The resolution authorized the NATO-led “no-fly” zone over Libya during the 2011 Libyan
Civil War.[48] Acting under Chapter VII, the UN Security Council authorized “Member



States. . . acting nationally or through regional organizations or arrangements. . . to take all
necessary measures” to protect Libyan civilians and enforce a No Fly Zone over Libya while
specifically “excluding a foreign occupation force of any form.”[49] Also acting under Chapter
VII, the UN Security Council “recognized” the role of the League of Arab States in the region
and “bearing in mind Chapter VIIL,” requested the member states of the League of Arab States to
cooperate with any states protecting Libyan civilians.[50]

Perhaps the principal reason that Chapter VIII has fallen into disuse in UN Security Council
resolutions is that it often appeared in UN Security Council resolutions that failed to resolve their
underlying conflicts. The first mention of Chapter VIII in the peacekeeping or peace enforcement
context was in the UN Security Council resolution that established the UN Protection Force in
Bosnia (UNPROFOR).[51] To this day, UNPROFOR’s legacy endures for its failure to prevent
the 1995 Srebrenica Massacre.[52] In the aftermath of the 2008 Georgian-Russo War, the
European Union’s fact-finding report found that Russian-CIS peacekeepers in the Abkhazian
region actively assisted the Abkhazian side in the conflict, the report stating that “it is clear that
Russian peacekeeping forces, deployed under the CIS mandate, were not performing their
function and to the contrary, were supporting the proxy regimes.”[53] The ECOWAS-led
peacekeeping operation in Liberia in the 1990s did not lead to long-term stability and was
followed by the Second Liberian Civil War shortly after. Given its tenuous history, it may be
some time before Chapter VIII is once again so openly embraced and invoked.

II1. A Potential State Consent Requirement

A. Overview

Whether state consent would be required under a Chapter VIII authorization is at the heart of its
ambiguity. It is unclear whether peacekeepers operating under Chapter VII1 authority would
need to obtain the consent of impacted states. If such a legal consent requirement exists,
peacekeeping or peace enforcement activities authorized exclusively under Chapter VI11 would
have less legal rights than those authorized under Chapter VI, irrespective of the language of
their mandates. While Chapter V111 authorizations could for example include operative language
such as “all necessary means,” such language would have to be qualified by what is legally
permissible under a Chapter VI1I1 authorization.

There are two ways in which a state consent requirement could emerge. Firstly, a Chapter VI
authorization may not provide any new powers to regional arrangements or their member states.
Sarooshi argues that Chapter V111 creates no additional powers, but provides a method for
delegating Chapter VII powers to regional arrangements. Sarooshi states that “Article 53(1) only
gives the council the competence to delegate Chapter VI powers to regional arrangements. . .
there are no additional rights to use force which States derive by virtue of their membership in a
regional arrangement.”[54] In other words, peace enforcement action authorized by the Security
Council exclusively under Chapter VIII without mentioning Chapter VII may not grant any
additional legal authority to regional arrangements. Without additional legal authority, it is
generally accepted that regional arrangements are not permitted to use force without state
consent except in individual or collective self-defence.[55]



Secondly, even if Chapter VIII provides additional legal rights, a state consent requirement may
also emerge from the interrelation of Chapters VIII and I. Chapter VIII states that regional
arrangements may take appropriate “regional action” to deal with matters related to the
maintenance of international peace and security provided that their activities are “consistent with
the Purposes and Principles of the United Nations.”[56] When such regional actions amount to
“enforcement action” such as the use of force without state consent, the authorization of the UN
Security Council is required.[57] Under Chapter VIII, the UN Security Council must be kept
“fully informed” of all activities undertaken or contemplated by regional arrangements for the
maintenance of international peace and security.[58]

The “Purposes and Principles” of the UN Charter found in Chapter | which are relevant to the
peacekeeping and peace enforcement context include (1) the prohibition on the threat or use of
force against a state’s territorial integrity or political independence[59] and (2) respect for state
sovereignty over matters which are essentially within a state’s domestic jurisdiction.[60] Unless
otherwise authorized under the UN Charter, it has been argued that the prohibition on the use of
force in inter-state relations and respect for state sovereignty over matters of domestic
jurisdiction are peremptory norms of international law.[61]

The UN Charter may simply not allow regional arrangements to conduct activities inconsistent
with these two principles. Although Chapter VIII, Art 53(1) states that the UN Security Council
shall grant authority to regional arrangements to carry out “enforcement action” where
“appropriate,” such action would arguably still require compliance with Art 52(1) which states
that the activities of regional arrangements must be consistent with the “Purposes and Principles
of the UN Charter.”[62]

More problematic for Chapter VIII authorization is the principle of non-interference in matters of
“essentially” domestic jurisdiction. While Art 2(7) of the UN Charter recognizes the principle of
non-interference with matters essentially within the domestic jurisdiction of any state, the article
explicitly states that the principle will “not prejudice” the application of “enforcement measures”
under Chapter VII. However, there is no similar exemption in the UN Charter for those
authorized under Chapter VI11.[63] Therefore, even if the UN Security Council explicitly
authorized a regional arrangement to carry out an enforcement action under Chapter VIII, such a
grant of authority would arguably not include the right to conduct actions that interfered with any
states’ “domestic jurisdiction.”

Conversely, given the ambiguous and permeable nature of the UN Charter, there are compelling
arguments that no legal consent requirement may in fact exist. While Chapter V111, Art 52(1)
states that the activities of regional arrangements must be “consistent with the Purposes and
Principles of the United Nations,” the grant of authority for UN Security Council approved
“enforcement actions” is found under a different article of Chapter VIII, specifically Art 53(1).
Chapter VIII, Art 53(1) states that the Security Council “shall, where appropriate, utilize regional
arrangements or agencies for enforcement action under its authority.”[64]

Meanwhile, one reading allows that irrespective of which Chapter explicitly invoked in a UN
Security Council resolution, it may be the case that enforcement actions authorized by the
Security Council pursuant to Chapter VI would not be an authorization of the regional



arrangement’s regional action under Art 52. Rather, such authorizations irrespective of the
Chapter cited would constitute an implicit delegation of the UN Security Council Chapter VI
powers from which the Security Council derives its general authority over matters of
international peace and security.[65] If a Chapter VIII authorization were held merely as a
delegation of the UN Security Council’s Chapter VII authority, such authorization would have
the same legal force as if they were done so under Chapter VII. This reading would accordingly
allow regional arrangements to carry out actions without compliance with Chapter I, Art 2(4)(7),
respecting of course the overall language of the resolution.

Similarly, a narrow interpretation of the principle of non-interference could further counteract a
legal consent argument. Art 2, Paragraph 7 states matters that are “essentially” within a
statements’ domestic jurisdiction are subject to the principle of non-interference. It is arguably
the case that matters requiring the intervention of regional arrangements are not matters
“essentially” within a state’s sole domestic jurisdiction but matters of international peace and
security.

Such a narrow interpretation would be consistent with the increasingly narrow interpretation
given to what constitutes domestic jurisdiction under Art 2 Paragraph 7.[66] For example, in
Resolution 688, the UN Security Council forced Iraq to permit humanitarian organizations to
enter the country in order to protect Iraq’s minority Kurdish population.[67] It has been argued
that the resolution narrowed the scope of Art 2(7) in the context of international human rights

law.[68]

Since no UN enforcement action by a regional arrangement has yet been authorized exclusively
under Chapter VIII, it is unclear whether a legal consent argument would be persuasive.
Admittedly, the UN Security Council has made extensive use of regional and sub-regional
arrangements to carry out enforcement actions in the name of international peace and security in
the past. However, the general practice of the UN Security Council has been to provide
authorization for their activities invoking Chapter V11, either alongside Chapter VIII or
exclusively under Chapter VI1.[69]

Ultimately, it is important to recognize that there is no organization with the sole authority to
adjudicate and interpret the UN Charter, a deliberate part of the design of the UN.[70] There was
strong opposition at the San Francisco Conference to the prospect of the International Court of
Justice having any singular control over the legitimacy or legality of acts passed by the United
Nations and the UN Charter.[71]

On the other hand, Constance Schwindt states that while the UN lacks a sole adjudicative body,
there are multiple bodies and organizations with limited authority interpretive authority over
it.[72] According to Schwindt, the decisions and actions of such bodies, in particular those of the
UN Security Council in its resolutions, have precedential value.[73]

Despite there being no overarching authoritative adjudicative body for interpreting the UN
Charter, the manner in which the use of force is exercised is also important from the standpoint
of international political legitimacy. In order to maintain its legitimacy, Thomas Franck states
that the UN Security Council must maintain the public perception that its powers are “being



exercised in accordance with the Charter’s applicable defining rules and standards.”[74] As
principled interpretations of international law provide these “rules and standards,” Sarooshi
states that international law “contributes to the maintenance of legitimacy in the process of a
delegation by the Council of its Chapter VII powers.”[75]

Similarly, the legitimacy of a state’s use of force can be measured by its perceived compliance
with international law.[76] States may be cautious when exercising the use of force, even if
authorized by the UN Security Council, if the authorization does not have clear lines of
demarcation. Given that a UN Security Council resolution purporting to grant authority to a
regional arrangement exclusively under Chapter VII1 would be novel, such a regional
arrangement and its member states may be reluctant to test the boundaries and ambiguities of
such an authorization.

B. Case Example - African Union Multinational Joint
Task Force in Nigeria, Lake Chad Region

The legal consent argument could be employed by a state to provide a legitimate legal basis for
restricting a regional arrangement’s military activities. The case of the African Union
Multinational Joint Task Force (MNJTF) is illustrative. The African Union MNJTF is a
multinational military force authorized by the African Union to combat the UN-designated
terrorist organization Boko Harem in Nigeria’s Lake Chad region.[77] The task force operates
under the umbrella of the Lake Chad Basin Commission (comprised of Nigeria, Chad, Niger, and
Cameroon) with support from Benin.[78] The MNJTF’s mandate is (1) to establish a “safe and
secure environment” in the areas affected by Boko Harem “in order to significantly reduce
violence against civilians and other abuses, including sexual- and gender-based violence,”
restore state authority in affected areas and facilitate the return of Internally displaced persons,
and (3) “facilitate, within the limit of its capabilities, humanitarian operations and the delivery of
assistance to the affected populations.”[79]

While the task force is headquartered in Nigeria and led by a Nigerian military commander, there
has been considerable legal and political infighting over the extent to which non-Nigerian forces
should be allowed to engage in combat operations on Nigeria’s territory.[80] Nigeria remains
protective of its territorial sovereignty, as it has engaged with border disputes in the past with
many of the states participating in the task force.[81] Perhaps reinforcing Nigerian fears,
Chadian forces in the months prior to the task forces’ authorization entered into Nigeria’s
territory to fight Boko Harem forces on a number of occasions without Nigeria’s explicit
consent.[82] Even though it agreed to the creation of the task forces, the Nigerian government
continues to remain “reluctant to allow foreign intervention on its territory, and still aims to
retain ownership and exert its leadership in any attempt to combat the terrorist group.”[83]

No UN Security Council resolution has been passed in support of the task force due to divisions
between Nigeria and Chad over whether such a resolution should invoke Chapter VII of the UN
Charter.[84] While the UN Security Council is prepared to support the African Union by
providing its approval with a UN Security Council resolution, the Council will only do so once a
consensus is reached among the relevant affected states over the nature of such a resolution.[85]



While a UN Security Council Presidential Statement was issued in support of the mission,[86] as
Presidential Statements have no legal force, the MNJTF currently operates without explicit UN
authorization,[87] instead relying on a mix of bilateral agreements between the task force
participants and the consent of Nigeria.[88] Without UN authorization, Nigeria can at any time
legally rescind these agreements and therefore the rights of non-Nigerian forces to use force on
its territory.

In an effort to reach consensus, it is possible that as a compromise position, Nigeria and Chad
could agree to a UN Security Resolution authorizing the task force under Chapter VIII. While
such a move may bring the UN Security Council towards a consensus resolution, a UN Security
Council resolution authorizing the task force’s mandate under Chapter VIII would have
considerable legal ambiguity and provide Nigeria with an opportunity to apply the legal consent
requirement argument.

A significant complication could arise if Nigeria were to unilaterally restrict the task force from
carrying out elements of its mandate while in Nigerian territory. While Chapter V1II has been
“recalled” in the context of commending a regional organization’s unconsented military
intervention in a non-participating state,[89] it has never been invoked to condone military
activities conducted in the territory of a state participating in the operation without its
consent.[90] Theoretically, Nigeria could argue that if the task force continued its operations in
disregard of its demands, the activities of the task force from that point onward would be in
contravention of Articles 2(4)(7) and 52(1) of the UN Charter and, therefore, illegal under
international law.

In all likelihood, the task force would not be stopped by Nigeria merely raising a legal consent
argument. From a legal standpoint, the UN Security Council could always re-authorize the
peacekeeping operation under Chapter VII. However, such an argument could be used by
Nigeria as legally justified grounds for taking greater control over the direction and pace of the
task force’s activities. Furthermore, Nigeria could use the argument to assert greater legal
authority over the African Union-approved operation, only consenting to limited interventions in
certain geographical regions while restricting activities in others. In order to avoid having to go
through the arduous process of obtaining re-authorization under Chapter VII, the African Union
and other participant member states participating in the intervention may, for the sake of
avoiding complication, accede to Nigeria’s demands.

C. Ambiguity as Strength?

Despite its precarious legal foundation, Chapter V11 authorization may serve a useful purpose in
advancing international peace and security. While providing for clarity and certainty is often a
key purpose of international law, in the case of Chapter VIII it is unclear that demarcations serve
as its strength.

As it is unclear whether Chapter VIII authorizations can permit the use of force without state
consent, Chapter VIII could be employed as a halfway measure in cases where there is reluctance
to invoke the full force of Chapter VI, but where there is still sufficient support for a UN
mandate with strong language. Chapter VIII authorizations could thus bridge the gap between



affected states that do not want the use of force without state consent as a possibility and those
who want the possibility for using such force to remain open.

UN Security Council Resolution 2249 is illustrative of how legal ambiguities can be used to
reach consensus. Passed in the aftermath of the Islamic State attacks in Paris and Beirut in
November 2015, Operative Paragraph 5 (“OP5”) of Resolution 2249 “calls upon Member States
that have the capacity to do so to take all necessary measures, in compliance with international
law, in particular with the United Nations Charter. . .on the territory under the control of ISIL
also known as Da’esh, in Syria and Iraq.”[91]

Whether Resolution 2249 authorizes the use of force in Syria and Iraq without state consent is
unclear even from the perspective of its drafters. For instance, Mathew Rycroft, the Permanent
Representative of the United Kingdoms at the United Nations, stated that the message provided a
“clear, unambiguous message that there will be no respite from our collective efforts to stop,
suppress and destroy ISIL.”[92] However, Rycroft’s statement did not mention whether the
resolution provided legal force for such intervention, only that it provided UN Security Council
support.[93] Writing for the Russian government financed news agency Russia Today (RT),
Sharmine Narwani states that “[t]he lack of Chapter 7 language in the resolution pretty much
means that "use of force’ is not on the menu unless states have other means to

wrangle *compliance with international law.’’[94]

Analyzing the language of the resolution and the competing legal theories for intervention in
Syria including state consent, self-defense, and collective security, Ashley Deeks finds that it is
precisely the ambiguity of OP5 that allowed for its passage in the UN Security Council. While
OP5 lacks many elements of a traditional authorization of the use of force by the UN Security
Council such as invoking Chapter VII, it includes other elements such as the “all necessary
means” language that usually appears in use of force authorizations by the Council.[95] Deeks
concludes that:

OP5 neither rejects nor accepts the legitimacy of any particular legal theory. Instead, it indicates
approval for states to use force in Syria and Iraqg as long as that force is consistent with the UN
Charter. That allows states to continue to rely on their existing theories for using force—which
each state asserts is consistent with the Charter—without having to resolve the legal dispute
between Russia and the other states using force.[96]

How could Chapter V11 be used in a similar fashion? Authorizations under Chapter VIII could
give parties the aggressive language they desire in a UN mandate, language that allows for “all
necessary means,” while simultaneously providing enough breathing room for reluctant parties
by giving them a legal basis for opposing the use of force without state consent. Chapter VIl
could thus provide a level of international legitimacy, if not clear legality for peace enforcement
activities carried out by regional arrangements and their constituent states where there is dispute
over whether state consent should be required. In this manner, authorizing peace enforcement
measures under Chapter VIII may also facilitate consent based military intervention by regional
arrangements as participating states may not wish to test the international legal waters.



IV. Conclusion

Chapter VIII may play a useful, albeit secondary, role in the maintenance of international peace
and security. In an era where consensus is increasingly difficult to build in the UN System,
Chapter V111 authorizations may allow the Council to reach consensus in difficult circumstances,
to grant regional arrangements some degree of authority to conduct peacekeeping and peace
enforcement activities without providing wholesale endorsement.

The legal limits of a Chapter V11l operation are untested. Neither analyzing precedent usages nor
the text of the Charter clearly answers whether obtaining the state consent of all relevant parties
would be required. The ambiguities of an authorization exclusively provided for under Chapter
V111 would thus invite kaleidoscopic interpretation — allowing it to mean all things to all parties.
Without a clear legal mandate, however, peacekeeping forces may perhaps be more likely to
negotiate with relevant state parties and more cautious when using force without explicit state
consent.
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